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MR. DEAL.— If the Court please, I would have been

very much surprised if the Learned counsel upon the other

side could not in a statement so state the case Per Ins

client as to leave the other party to the suit without anj

ground to stand upon. The fact that we are here in a eon

test before this ('unit shows that there are broad differ-

ences between us as t«> what the contracts are. what their

meaning is, and what interpretation must be placed upon

them. A great many questions have been raised here by



the briefs, which I will not be able to notice in the oral

argument ; some of them I have noticed in my brief, and

some of them, which I have not noticed in my brief, I will

now attempt to answer.

Where there is a question before the Oourt as to the con-

struction of a contract, the Court will consider what was

the subject-matter of the contract, what was the situation

of the parties, what was the thing to be done, and what

were the circumstances surrounding the making of the

contract.

Now, under the statement made by counsel who preceded

me, your Honors would think that the contract made Sep-

tember 1, 1891, had terminated; that the only object and

purpose of making that contract was to run a drift a thou-

sand or two thousand feet long. Now, what w,as the sub-

ject-matter of that contract! It was not the running of a

drift a thousand or two thousand feet long. The subject

of the contract was not the use of the water running-

through the tunnel, or the use of a wheel for the purpose

of operating the blower. The subject of the contract, as

shown by the words and language used in the contract, was

the opening and working of the mines of the Occidental

Consolidated Mining Company upon the Brunswick lode.

It was not merely a contract to ran a thousand feet or two

thousand feet; it was not a contract the performance of

Which was limited simply by the modes provided by tin

contract. It was in contemplation by the parties that any

adequate means, any mechanical means 1 that could be used

for the purpose of carrying on the work was provided

should be done, that did not interfere with the business

of the tunnel company, that did not do it or its prop-
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erfy any damage, that could not endanger its employees,

could be used for the purpose of carrying out that

con tract.

Now, here is a map which was testified to by, some of the

witnesses. I don't know whether your Honors can see

from where you are what this map represents. The upper-

part of the map has drawings here which represent a ver-

tical cross section of the country; that is a view of the

country, as if the whole country had been cut down from

the surface of these claims down to the level of this tun-

nel. Upon the surface here of this diagram, along this

line where I 'have drawn my pencil, are the claims of the

Occidental Company, as has been explained by Mr. Dunne.

The claims of the Occidental Company were two miles east

of the Comstock lode, and some 2,300—the nearest 2,300

—

feet south of the Sutro Tunnel ; the level of which tunnel

is 1,500 feet below the level of the claims at the surface.

At the time the first work was done on the Zadig drift

the Sutro Tunnel had been connected with the Comstock

lode. In its course it had cut across and through two

ledges which exist in the claims of the Occidental Com-

pany at the surface. It had, under the meaning of the

statute, as admitted at the trial, benefited those claims;

large quantities of water flowed from the lodes after the

tunnel passed them. Now, these claims owned by the

I )c*idental Consolidated Mining Company at that time

were the Star King, South Occidental, the Dean, the West

I incidental, the Occidental, the Edwards, the Central Occi-

dental and East North Occidental. The nearest claim to

the south line of the Potosi is the East North Occidental.

The Occidental and South Occidental mentioned in Ex-



liibit A (Ti\, p. 20) are far to the south of the south line

of the Potosi claim. Now, within the boundaries of those

claims, at the surface, there were two ledges ; each one of

these ledges was cut by the tunnel. The ledges run in their

course or strike north and south, and the Sutro Tunnel east

and west.

Now, as has been said by Mr. Dunne, in the provisions

of the Act of Congress, the Occidental Company was

bound to pay to the Sutro Tunnel Company royalties on all

ores that it had taken out. As he states, there had been

a controversy in regard to some $10,816, claimed by the

Comstock Tunnel Company to be due from the Occidental

Company. Now, in this case, although in our complaint

we allege that these claims were not drained or benefited

by that tunnel, it was admitted as a matter of fact that the

$10,816, and all other moneys that had been paid as royal-

ties, should be excluded in any claim made by the plaintiff

against the defendant in the lower Court for damages.

On the first day of September, 1891, the contract which is

annexed to the complaint, marked " Exhibit A," was

made. That contract, as I have stated, according to the

way that we claim it should be construed, and according to

the construction given by the lower Court of it : that was

a contract not simply to run a drift 2,000 feet or 1,000 feet,

but a drift from the Sutro Tunnel to and through the Occi-

dental Company's mines, having for its subject and its

object the working of all of those claims belonging to the

Occidental Company, by means of a drift commencing at

the Sutro Tunnel and extending to those claims and

through them.

It is true that the contract did provide that the Com-



stock Tunnel Company should construct this J.,000 or 2,000

feet. It is true that it did construct 1,000 feet of it. But

the contract then goes on and provides what shall be done

after that is done, what charges should be made, what

prices should be charged for ore—which could never be

reached at all, no ore in the claim of the Occidental Com-

pany could be reached until that drift reached the claims

of the company. And we claim that it was a contract not

only for the purpose of reaching the south line of the

Potosi by the drift, but a contract for the purpose of work-

ing these claims throughout their whole extent by means of

this drift.

A construction must be given to a contract that is rea-

sonable—one that is just, and not unreasonable or unjust

;

and what kind of construction would it be to give a con-

tract like this that a party had a right to run a drift in

the direction of his claim 1,000 feet and stop there and run

no further? Or 2,000 feet, and then stop 300 feet from the

point to be reached, or one to the north end line of the

ledge and to be run no further! The contract was not

merely to reach the nearest claim of the Occidental, but to

reach all the claims, and after reaching the nearest claim,

to work all the claims through that drift and tunnel.

Now, during the time when the first contract was in

operation—that is, during the time the Oomstock Tunnel

Company was running this 1,000 feet, the Occidental

Company was taking out ore, through works from the

surface, and it was paying the Oomstock Tunnel Com-

pany for the work it was doing at the rate of $1 a

ton, royalty. That was an arbitrary price fixed—not

the rate that was due under the Act of Congress,



not the rate that the other mining companies were

paying, but an arbitrary rate of $1 a ton, which, really,

taking the value of the ore taken out, as shown by the tes-

timony in the suit, was forty cents a ton more than any-

body else was paying, although under the act of Congress

they had the right to pay the same price as all the other

companies paid. The ore was $15 ore, all of it averaged

$15 ; we were paying a dollar per ton. The royalty, as

paid by the other companies, would be sixty cents a ton

—

and instead of that we paid $1 a ton. We paid their

superintendent $100 a month for superintending this work,

and it was not a donation or anything of that sort: they

were paid- every dollar that was due them. They were paid

by royalties on all ore taken out, besides the $10,816, and

in addition to that they were paid all that they themselves

paid out during the running of the first 1,000 feet of that

drift.

After that contract had been made and the 1,000 feet had

been run, and on the first day of April, 1898, the Corn-

stock Tunnel Company made a contract with the Chollar

Mining Company—not the contract that was mentioned

by counsel upon the other side, but a contract by virtue of

Which the Chollar Company was given the right to work,

mine and drain its mines through that same Zadig drift

;

not merely to run in a distance, but to work the mines

—

their mines on the Brunswick lode which could be reached

by the Zadig drift. On the same date a contract was made
with the Potosi Mining Company; on the first day of April,

1898, for a valuable consideration, the Tunnel Company
gave the Potosi Mining Company the right also to work its

claims upon the Brunswick lode. And, although this



is not in the older in which 1 intended to discuss the case.

these ledges were very valuable ledges; tliey were mineral-

ized so far as they had been developed. Large quantities

of ore are shown to have been extracted by the royalties

paid. Royalties were paid on some fifty or sixty thousand

tons taken out by the Occidental above the 850-foot level,

as shown by the royalties paid. Prom a shaft on the claim

of the Chollar Company on the Brunswick lode $200,000

were taken out from a single chute of ore. So that they

were very valuable claims.

Ho 1 say contract " Exhibit A," annexed to the com-

plaint, was made for the purpose and bad for its sub-

ject the working of these mines upon the Brunswick lode.

The contract with the Potosi Company gave tbe Potosi

Company the same right, fixing the rates that they were

to pay, the amount for hauling waste, bow much they were

to pay for hauling men, and how much for hauling timber.-,

and all those things; and the contract with the Chollar

( 'onipany was independent of the contract that Mr. Dunne

has mentioned, and was for the purpose of working the

claim of the Chollar Company on the Brunswick lode.

As has been said, work ceased for a time in that drift.

The drift was not run in the ledge, but was run in country

rock. These cross-cuts that were run from it were charged

for, bills were rendered—they were charged for by the

Tunnel Company and paid for by the Occidental Company.

The Tunnel Company received the price charged by them

for running these crosscuts, which were run from the Zadig

drift to reach the ledge.

In 189!», after electricity was in general use upon the

Coinstoek lode, hut not for the first time, because it is



shown by the evidence here that before the contract of Sep-

tember 1, 1891, was made electricity was in practical suc-

cessful use upon the Comstock lode for the purpose of oper-

ating machinery. What was known as the Nevada Mill

there was run partially by electricity ; a Pelton wheel was

used upon the surface and water was dropped down upon

that wheel, and then the water was allowed to go down in a

shaft and incline 2,500 feet, and there it fell upon the

motors which generated electricity, and electricity was

brought up 2,500 feet to the surface, and was in practical

use at the very time the contract was made on the first day

of September, 1891—at that time electricity was in prac-

tical use there and was successfully used in operating

machinery.

But if the Court please, we claim the law to be that

where a contract is made to do a certain thing, any ade-

quate mode of doing the thing which was contemplated by

the parties, providing it did not injure the other parties to

the contract, could be resorted to. Otherwise no improve

ments of machinery and no improvements of methods

would be allowable. Counsel for plaintiff in error say that

because the contract provided that water might be

used there for the purpose of turning a wheel and by it of

driving air into the pipes to furnish the men who were

working at the breast of the drift with air to enable thehi

to work, that nothing else could be used—they say that is

all that was provided for. They might as well say that

because they allowed us one mule for the purpose of carry-

ing our men to the drift from the mouth of the tunnel

that we were not allowed to use any more mules at our own

expense.
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The provision in the contract alluded to by Mr. Dunne,

the provision allowing us to use the water flowing through

that tunnel for the purpose of operating a wheel and by

the wheel creating power to drive in air, was a limitation

upon the Comstock Tunnel Company, hut not upon us. II

gave us that privilege, but did not preclude us from using

anything else that was not positively prohibited by the

contract, provided it did not interfere with their business,

injure their property or endanger their men.

At the time when contracts Exhibits l> and (' were

made, the contract marked " Exhibit A " was in force be-

tween the Occidental Company and the Comstock Tunnel

Company, and the contract between the Tunnel Company

and the Ghollar Company, made on the first day of April,

1898, was also in force, and the contract between the Tun-

nel Company and the Potosi Company was also in fore".

All three of these companies owned claims upon the Brans

wick lode, and the subjects of the contracts were the open-

ing and working of their claims by means of a drift from

the Sutro Tunnel leading to those claims. That was the

subject of them; and not the subordinate things, these

details, which are merely provided for as a means by which

the parties could carry out the contracts. There was no

prohibition in any of the contracts of the use of othe;

means than those mentioned in them.

In 1899 the contract marked " Exlnbit B " was made.

That was the contract between the Chollar Company, the

Potosi Company and the Occidental Company—these three

companies thai already had these contracts in force with

the Tunnel Company authorizing them to ran this drift.

That was a contract simply agreeing that these parties
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should contribute equally to the expense of doing this work.

Now, it is true that the contract marked " Exhibit C,"

dated on the twenty-seventh day of May, 1898, was a con-

tract in which the Ohollar Company was a party of the

second part and the Tunnel Company was party of the

first part ; but in the preambles to that contract the recitals

are of such a character as to estop the Tunnel Company

here from claiming that those other contracts were not

made with the full knowledge and consent of the Tunnel

Company, and for the purposes as alleged in the complaint.

By reason of the recitals in the contract between the Chol-

lar Mining Company and the Tunnel Company it was as if

all those other contracts had been set forth in extenso in

that contract.

Now, I will call your Honors' attention to the record

here as to that contract that I have just been discussing,

and your Honors will see from it that not only are they

estopped by the recitals in the contract from setting up

the claims that they do here, and did in the Court below,

but the contract in the body of it goes on and gives t\w

rights to the Occidental Company, the Potosi Company,

and the Ohollar Company to work these very claims, as

they had the right before ; and it goes on and express! y

states that these other contracts, which they say have

nothing to do with the case, that these other contracts arc

in force, in that the contract says that the parties shall go

on and work their claims according to the contracts in

force—the contracts recited in the preambles.

Now, here are the recitals: " Whereas, the Chol'lar

" Mining Company has agreed with the Potosi Mining

'
' Company and the Occidental Consolidated Mining Com-
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'
' pany to open and repair the drift known as and called

" the Zadig drift from the main tunnel of the Comstock

4 ' Tunnel Company to the face of said drift, and to extend

" said drift from its face to the southern boundary line of

'
' the claim of the Potosi Mining Company on the Bruns-

•
' wick lode in Storey County, State of Nevada.

'

'

Now, that recital estops the Comstock Tunnel Company

from denying in this case that it had full knowledge of the

making of that contract, the purposes of it, and) all about

it. And then: " And Whereas, the said Zadig drift was

1 ' constructed by tne Comstock Tunnel Company, under a

1 * contract with said Occidental Consolidated Mining Comi-

• < pany » '—the contract
'

' Exhibit A '

' annexed to the cora-

plaint; "And Whereas, the Chollar Mining Company and

" the Potosi Mining Company have made and entered

•• into certain contracts with said Comstock Tunnel Com-

'
' pany for the working and prospecting their respective

" mining claims on the said Brunswick lode." The con-

tracts that I have mentioned here were executed on the

first day of April, 1898-^the last two contracts mentioned

in the preamble.

But that is not all. After going on and providing, as

this does, what the Comstock Tunnel Company should do,

and what it should receive for doing what it was obliged

to do, it provides as follows: " But said Chollar Mining

" Company, said Potosi Mining Company and said Occi-

1 ' dental Consolidated Mining Company, and each of them,

" shall and does have the right to work its claim on said

1 ' Brunswick lode from said drift, subject to and upon the

" terms and conditions set forth in the contracts in force

1 ' between said companies and said Comstock Tunnel Com-
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" pany." The only contracts in force were those men-

tioned in the preamble and introduced in evidence.

Those contracts—the contract marked " Exhibit A,"

the contract between the Comstock Tunnel Company and

the Potosi Company, the contract between the Comstock

Tunnel Company and the Chollar Company, of April 1,

1898, are just as much a part of that contract as if they

had been embodied and stated in full in the contract

marked " Exhibit C." " It is further mutually under-

" stood and agreed that nothing in this contract shall

" impair the right or rights of said Chollar Mining Com-

" pany, said Potosi Mining Company, said Occidental

'

' Consolidated Mining Company and said Comstock Tun-

" nel Company under the contracts between said oom-

'
• pauies or either or any of them. '

'

What other contracts were there except those that I

have mentioned

!

" It is further understood and agreed that the said

" Zadig drift and the extensions thereof, with the appur-

" tenances, is and shall be the property of the Comstock
'

' Tunnel Company, and that the companies whose claims

" are reached or may be worked by or from said Zadig

" drift, shall have the free use thereof for working and

" mining their respective claims on the Brunswick lode,

" subject to the payment to the Comstock Tunnel Com-
'

' pany of royalties and for transportation as fixed by the

'

' contracts now in force.
'

'

Now, those contracts last referred to provided what

should be the charges for hauling the ore after the claims

of the Occidental Company on the Brunswick lode were

opened, and how much they should pay for transporting



13

timber, how much for hauling men, everything of that

sort. And your Honors will find when you come to exam-

ine this record and compare the evidence with this con-

tract, that this contract was a contract providing for cer-

tain things; providing, for instance, that the Occidental

(. Jompany might use the water running through that tun-

nel to drive that wheel, and providing that the Comstock

Tunnel Company should sharpen) the tools used by these

men, and providing that they should furnish lumber at

the rate of $19 per thousand, and providing that they

should furnish a changing room at the mouth of the tun-

nel, providing somewhere where the men- could bathe, and

so on. There were the things specified in that contract as

to what they should do. Now, as to the charges for haul-

ing or transportation of timber and ore, they are provided

for solely in the other three contracts mentioned in the

preamble to Exhibit C.

And further: "And that the companies whose claims

" are reached or may be worked by or from said Zadig

'
' drift shall have the free use thereof for working and

" mining their respective claims on the Brunswick lode,

" subject to the payment to the Comstock Tunnel Com-

'
' pany of royalties and for transportation as fixed by the

" contracts now in force."

And yet counsel say that contract Exhibit A was ended

when the 1,000th foot of drift was completed. Is not the

subject of that contract the working of those claims

upon the Brunswick lode through the Zadig drift? Is not

the thing to be done—the running of that drift for the pur-

pose of carrying it out? And taking the situation of the

parties, as explained here : for what earthly reason should
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the contracts be given a different interpretation? People

who make contracts don't put every covenant possible in

a contract. Each party is desirous to make the contract

;

it is done by agreement for the purpose of benefiting both

—otherwise it would not have been made. The only rea-

sonable construction to be given to those contracts is that

the subject of them was to work all those claims on the

Brunswick lode by means of the drift; and, as shown by

this last contract, the Comstock Tunnel Company itself

took an entirely different view of the construction to be

placed on that contract from that which has been urged by

counsel in the case—their mode of doing business under

the contract shows that.

When they came to render their bills under these eon-

tracts, the three companies, the Cho^ar, the Potosi and

the Occidental employed a bookkeeper at Virginia City.

He was also the bookkeeper of the ChoUar Company ; but

they employed a bookkeeper to keep the accounts of run-

ning this drift, and that account was kept as the " Zadig

drift
'

' under that agreement. This bookkeeper collected

the moneys due from each of the three companies, a third

from each at the end of the month, and the Comstock Tun-

nel Company presented its bills for what was due it during

the preceding month, one bill for the whole amount ; but

the bill was made out upon a bill-bead in which the Zadig

Drift was the debtor, and the name was stamped, even

where it was a billhead of some other kind, the name there

was stricken out, and the Comstock Tunnel Company itself

made the bill out against the Zadig Drift.

And further than that, all these bills, running for the

space of fourteen! months—it was fourteen or fifteen
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months—wore rendered containing the amounts charged

for hauling waste, and for hauling men, etc., the prices for

which arc fixed at the rate as provided in Exhibit A. (See

lulls from .June 1, 1899, Tr., p. 546, to November 1, 1900,

p. 563, Where waste is charged at forty cents per Ion and

three mules for hauling men at $1.25 per day.)

While I think of it, and before I pass to other matters

—in regard to the damage here: Major Huffaker, one of

the counsel upon the other side, has filed a brief here, and

it seems to me that it is entirely devoted to the proposition

that the pleadings in this case, the complaint in this case

does not state any cause of action whatever. Now, 1 have

not attempted to answer that in my brief. The complaint

sets out the jurisdictional facts giving the Circuit 'Court

jurisdiction of the subject-matters and parties to the suit.

It sets out the making of this contract; it alleges the pay-

ment of this money under the contract; it alleges that we

were prevented from running this drift, the moving con-

sideration for the contract, and claims the amount of

money paid out during the running of this drift as special

damages, and one hundred thousand dollars in general

damages. But the complaint goes further than that. It

not only alleges the facts that were necessary, but makes

an allegation of the legal effect of those facts, and asks for

damages in the sum of twenty-seven thousand dollars, the

money which we have paid to them, and which they hav '

taken, and deprived us of any benefit whatever from it, and

one hundred thousand dollars besides that as general dan;

ages for being prevented from enjoying the rights which

we were given under that contract.



Now, a demurrer was filed in this case, and it was

alluded to in the brief; but the demurrer is not here; it

couldn't be here; they amended their complaint; they did

not allow judgment to go against them, and did not file any

bill of exceptions ; they moved for a new trial in the Circuit

Court. All of that is in this record here. But this Court

cannot review the action of the District Court in regard to

the motion for a new trial. That is not part of the record.

They discussed this case just exactly as if they had brought

those alleged errors here by a bill of exceptions. No ex-

ceptions were made to the instructions of the Court—none

whatever; and the only way this Court can review the

instructions given by the Circuit Court is by a bill of ex-

ceptions, showing that exceptions were duly taken and

objections made; and I do not propose to take up any time

in discussing such assignments of error as these. (109

CJ. S, 381 ; 142 IT. S., 128 ; 150 U. S., 91 ; 142 U. S., 140.)

It seems to me that the only things before this Court by

this record are these : First, Have we a contract! Second,

What was the subject of that contract? Third, Was the

covenant of that contract broken, and did they break it

;

and if they did break it, what was the damage to us"?

Now, the question is brought up here as to the jurisdic-

tion of the Court. The fact was that this suit was brought

originally in the United States 'Circuit Court for the Ninth

Circuit, District of Nevada. The defendant appeared,

making no objections whatever to the jurisdiction of the

Court, and answered upon the merits; and after it had

answered and the case had been set down for trial, then

for the first time they raised the question of jurisdiction.

Those matters have been decided by the Supreme Court of
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the United States, and 1 shall not take time to discuss

them.

The only things, it seems to me, that are brought here b\

this record are as to the rulings of the Circuit Court admit-

ting testimony, objected to by the plaintiff in error, and

rejecting testimony offered by them and to which they duly

excepted.

Your Honors have heard the contract read in regard to

this wheel. It simply was a provision that we might use

that wheel for the purpose of generating power by the

water by the use of the wheel. The conditions that existed

at the time that electricity was in general use upon the

Comstock lode were these : The drift had been run about

1,000 feet, and there had been about 400 feet of cross-cuts

ran ; and as to those cross-cuts, I say that it does not lie in

their mouths to say that we are not entitled to recover the

money that we paid for these cross-cuts, because they

under the contract presented bills for running the cross-

cuts, as I have pointed out here, in bills running for three

years under contract Exhibit A, charging us for running

the cross-cuts, in which the cross-cuts and the expenses of

running them are specified, and on the presentation of the

bills by the Comstock Tunnel Company the Occidental

Company paid them.

Now, we say that there are no contracts except those be

tween the Comstock Tunnel Company and the Occidental

Consolidated Mining Company—Plaintiff's Exhibit 8,

page 612, dated September 1, 1891, between the Comstock

Tunnel Company and the Ohollar Mining Company; Plain-

tiff's Exhibit 6, dated April 1, 1898, and between the Com
stock Tunnel Company and the Potosi Mining Company

;



18

Plaintiff's Exhibit 7, dated April 1, 1898—which provided

for the price to be paid the Tunnel Company for hauling

ore, men and timber.

The contract between the Comstock Tunnel Company

and the Chollar Mining Company—Plaintiff's Exhibit 9

( being Exhibit C annexed to the complaint) , dated May 27,

1899—which counsel for plaintiff claims is the only con-

tract in existence, does not provide for these matters. The

contract provides that the Chollar Mining Company shall

. ) >ay $8 per day for the privilege of using the Zadig drift,

and $19 per thousand for the lumber used in said drift

;

find it provided in the contract for the right to use the

water flowing through the main tunnel of the Comstock

Tunnel Company for power to operate machinery to force

air through the air pipe to the end of said drift as com-

pleted, and for a blower and wheel to provide the power.

We say that this last provision is a limitation as to the

power to be furnished by the Tunnel Company. It is not

a prohibition of the use of any other power by the Mining

( -ompany.

The contract " Exhibit A " annexed to the complaint

] >rovides for the charges of hauling ore, dirt and rock, the

use of mules for that purpose, etc. After the Tunnel Com-

pany stopped work the bills were presented to the mining

company for these things, and paid. The bills are speci-

fied from June 1, 1899, on page 546, down to the last bill

in November, 1900, amounting to nearly $2,600—for haul-

ing waste, and hauling men, the price of which was fixed

and provided for by the contract '

' Exhibit A, '

' and in no

other place.

Now when electricity came into general use upon the
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Ooiiistock lode, it is true that the defendant in error pro

ceeded to install electricity; and why did it do so :

; It did

so because it had the right to do so under the contract ; i t

had the right to do so because any mode of doing the work

that would not interfere with the business of the Com-

stock Tunnel 'Company, that would not injure it, thai

would not put it to additional trouble, that would not

damage it or endanger its property, nor expose its em-

ployees to any danger: any mode that could be used for

carrying on this work was a proper mode to be used, and.

was contracted for in contemplation of law.

What was the proof upon that? Why, two-thirds of tin

record here is filled with testimony upon that, with the

result that the use of electricity is shown not to interfere

with the Tunnel Company in any manner, shape or form

;

that it could not endanger its property; that it was no

danger to the men. Taking the testimony of the experts a i i

together, this is conclusively shown. No one ever heard of

a man underground being injured by electricity installed

with three wires strung along the timbers of a tunnel

insulated in the same manner as the wires that were

purchased.

It was claimed that the defendant in error proposed to

install electricity in a particular way. It is true that they

dug out a station to put in the motor; it is true that they

bought wire like that exhibit, tested, if the Court please,

for 10,000 volts; and it did not make any difference

whether there were 2,000 volts or 5,000 volts that were to

he run in that tunnel, as it was perfectly safe, according to

the testimony in this case. There was no more danger of ;i

man handling those things in the way they had to he
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handled, by taking out rotten timbers and putting in new-

ones—no more danger to him, as Mr. Cory says, than there

was of a man being struck by a meteor while going across

a crowded street. They had been used for years; men

there had been using electricity in that way for that pur-

pose for many years. In this very tunnel, for 1,000 feet,

electricity is carried and used for the very purpose; and

what is very peculiar, no witness upon the other side ever

saw a man take out a piece of timber, or replace a piece

of timber, or do any repairs to the tunnel in that 1,000

feet. And without any question at all, even taking the

testimony of their own witnesses, electricity was a safe

mode; it did not interfere with them, could not inter-

fere with them—could not injure their business or endan-

ger their men. The opinions given by the witnesses on

the other side were, of course, to the effect that it was

dangerous, and so on ; but the facts testified to 'by them,

and their experts, show that the same kind of installation

was used in mines with which, from their testimony, it

appears they were familiar, and used in the same way as

the plaintiff in error says we intended to use this, and

nobody was ever injured.

In the case mentioned by Mr. Sidney Sprout, a witness

for the plaintiff in error, 30 horse-power was generated at

the place where used ; the wires were strung along the ceil-

ing of the tunnel and conducted down the drift mentioned

by Mr. Sidney Sprout. The 30 horse-power was for the

purpose of blowers and for the purposes of power ; and

nobody ever heard of any danger to any one, or of any

injury to property by fire or otherwise.

But those are matters that the jury have decided; and.



as I understand the rule to be, that where there is coin

petent evidence upon a point of that sort : that where com-

petent evidence has been introduced, and the verdict Ls

not so against the weight of the evidence as to show thai

it was reached through passion, prejudice or other im-

proper motive, and no error of law in the admission of evi

deuce, the verdict will be sustained (citing William Cramp

& Sons, Ship & Engine Building Co. vs. Sloane, 21 Federal,

561). And I understand that to be the rule. And upon

that point there was testimony both ways. The experts

en the part of the plaintiff in error claimed that in their

opinion that the installation would interfere; but tl

on the part of the defendant in error testified (and we had

not only experts, but we had mining superintendents and

mining men) that where wires ofttnjj^ind
'

;™re ugedjiojj^

of so great power as that—but what difference does it

make as to how many volts you send, provided that the

wire is so insulated as bo safely carry five times the

amount that was intended to be used? And if your Honors

have ever been in any factory where electricity is used

for power, you have seen just such wires as that used with

safety, right within the reach of the people employed.

But the mode was not determined so positively that it

would not. have been changed. Mr. (lorham testified that

he would have put those wires in in any manner, shape or

form that the president of the Tunnel Com].any requested

him to do.

Xow we say that we had the right to use this electricity;

had the right to use it just the same as a party would have

if a grant had been made to him to use horses upon tram
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ways: where no prohibition is expressed in the grant to

use a steam engine, to use electricity, or anything else.

Now, in regard to whether or not we were prohibited

by force from doing this—why, your Honors, any one

would think that the most gentle modes were used from

what counsel for plaintiff in error says.

What was the fact in regard to this i? Mr. Gorhani, who

had charge of the work down there, was told that if he

attempted to put these wires down there he would be

stopped ; that if he put them up they would be torn down

;

and they put a door made of heavy timbers and iron in the

north lateral tunnel and locked it, and carried the key

to the office of the Tunnel Company, three mi les distant

;

so that a man would have to travel six miles if he went

to the door and tried to go through before he could get

the key and open it. The danger to the men was so appar-

ent that a miner coming along concluded to go and report

it to his boss ; the boss reported it to the foreman, and the

foreman directed the miners to carry two axes and a

sledge hammer, and place them at the gate to break it

down. The president of the Miners' Union had his atten-

tion called to it, and he called the president of the Tunnel

Company out of bed, and when the excuse was made that

he was in bed, he said the matter was of vital importance

that that should be taken down, and it was unlocked, and

the president of the Tunnel Company said he ought not

to have locked it.

What was it put up there for? Mr. Leonard, the presi-

dent of the company, said that it was put there to pre-

vent them from putting the wires there. They say it was

to emphasize their position that they were opposed to put
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ting wires in the tunnel. But, if the Court please, if the}'

had stationed a man down there with a pistol—if they had

put dynamite with an explosive cap in the floor of that

tunnel—they could not have done a thing more to endanger

the men than they did by putting that gate there. There

was no way of getting out of the mouth of that tunnel if

a cave occurred between the mouth of the tunnel and the

Zadig drift—there was no way in which a man could

escape from the mines to Virginia City in case a cave

occurred between the gate and the surface of the mine.

Now, were these damages inadequate, or was the amount

found by the jury not justified by the evidence? If there

had been no special damages alleged at all—if no money

was to be recovered here at all—$50,000 would not com-

pensate us for the damages they have done us. Because,

if the Court please, it is difficult to prove damages, it is

no reason why damages should not be recovered. If it is

a fact—if it can be substantiated that damages were

done—we are entitled to recover, although the mode of

proof or extent of damage is uncertain.

By mean's of this dift and tunnel we would have beeu

enabled to drain the mines on the Brunswick lode and work

them. When we got down 850 feet from the surface, it was

proved that there was standing water there—whether it

was a thousand gallons or a hundred thousand nobody

knows; but it was sufficient to stop us from working the

mine from the surface—the mine could not be worked any

deeper. It is true the claims were benefited by this tun-

nel ; large quantities of water did run out when the ledges

were cut; but, as it is shown here, when any tunnel or

drift penetrates a vein it will not exhaust all the water
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between the walls of the ledge. There are large reservoirs

of water inside the vein that are not tapped by the Sutro

Tunnel, as was the ease of the Crown Point. The Crown

Point Mine, after the tunnel reached' the Conistock vein,

after they got in front of the Crown Point Mine with the

tunnel, that mine was ruined nearly by striking a reservoir

of water. The Best & Belcher Mine has flowing to-day out

of a tunnel above the level of the Sutro Tunnel 75,000 gal-

lons a day. The Consolidated Virginia has water flowing

above the Sutro Tunnel in the same way. And so water

exists in the mines of the Occidental Company on the

Brunswick lode. Unless that drift could be ran to drain

the mine, it was necessary to drain it from the surface by

means of pumps and pumping machinery at ten times the

cost of doing so by means of the drift, not to speak of the

cost of mining.

Now counsel has read here what the gentlemen have said

in regard to the possibility of running that drift. Why,

of course it could be ran without electricity, but it could

not be ran in any business sense ; it could not be ran within

the means of anybody—any reasonable means. It had

cost to start $20 a foot, and it was costing $40 a foot. The

men had to go out of that tunnel on account of the poison-

ous vapors arising from the exploded powder—had to go

out for about two hours before they could go back to do

any work. There was no water to run the wheel for three

hours every day and there was no power to run machine

drills.

Mr. Boss, Mr. Gorham and Mr. Kinkead, all of them

testified that the air was bad down there; and that the

power consisted of only two or three horse-power alto-
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gather. No machinery could have been used for that pur-

only this power could have been used; and it was

not pure air that was being- used there: it was the air tha*

was passing and going out through the 30,000 feet of drifts

underground, without counting shafts. There were two

openings in that tunnel, according to the evidence. T don 'I

recollect whether there were any others; but there was

one here 1,500 feet coming down to the end of the tunnel,

and the other the mouth of the tunnel, the air was vitiated

by the exhalations from the tunnel itself, from the earth

and water, and from the decayed timbers and those things

;

that air was vitiated, as is shown 'by the testimony

here, so that the men could not work in that—could not

do it within any reasonable time or within any reasonable

expense. They could not do it. And, as we have shown

here, the Tunnel Company stopped us by force. They did

not actually use physical force, but they made a threat to

do so which prevented us from doing it, and the per-

sons who represented the defendant in error believed, in

good faith: if they went there they would be prevented

by physical force; and the putting in of that gate wa

>

physical force which effectually stopped that, as it was

considered by men whose business it was to work under

ground.

But, if the Court please, the objection was not made to

the mode of the installation of this electricity. The objec

tion was made that we had not any right to use electricity

there in any manner, shape or form, installed in any

manner. They denied all our right, and they are doing it.

to-day. What is the use of talking as to whether force was

used or not, when they deny our right? We alleged that



2C,

they did prevent us by force ; they denied it ; and the jury

decided that we were prevented by force.

MR. DUNNE.—Mr. Deal, excuse me. We prevented

you from using electricity; we did not prevent you from

running the drift by water power. That is my point on

the question of prevention.

MR. DEAL.—I apprehend, if the Court please, that if

the acts of a party are of such a character as to prevent a

man from doing what he has a right to do without the

expenditure of an exorbitant amount of money, it is the

same as preventing him from doing the work. Of course,

we could have continued in that tunnel, and we could have

taken much longer time to do the work ; we could have run

it all; and every inch that the tunnel was further

run the more necessity there was for the use of the

electricity. The air was not the only thing that we were

entitled to use there; we were entitled to use a power to

operate machinery. Why, in the very first contract it was

provided that we should use a compressor. Now the com-

pressor was to be used in connection with electricity or

some other power.

The electricity was not intended to be used directly to

operate drills; the electricity was to be used to force air

into the compressor, and the condensed air was to be used

to operate the drills, as explained by Mr. Gorham.

Now we say that if we had not claimed any special

damages here—and there is no claim that we are not en-

titled to be granted all that we ask for, if we are entitled

to claim anything—$50,000 could not compensate us for

that injury.

Now they say the difference as between the cost of run-
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ning the drift with electricity and the cost of running it

without—with electricity, $20 a foot; without electricity,

$40 a foot—is the measure of damages, and the measure of

the damages would be 350 feet, or 900 feet, at $20 per foot

—$18,000 or something of the sort. That kind of rule is a

very nice one for the man who breaks the contract: it

enables the party to fix the amount of damages he is to pay.

But courts and juries do not proceed on such theories as

that.

In what position are we placed now, as compared with

the position that we would have been, in if we had been

allowed to carry out our contract? It is certain that we

were damaged by them. Fifty thousand dollars would nor

begin to compensate for the difference in time alone. The

difference in time alone is always a great element in a sue

cessful business. By machinery a man can do in one day

that which, done by hand, would take him a month. He

has the right to say how he shall do it, by machinery or by

hand. As 1 have said, it would drain our mines, the water

running out of its own gravity ; the ore would have fallen

by its own weight from its place in the mines, and its

weight would have assisted in profiling the cans that car-

ried the ore from the tunnel to the surface. All these

things will have to be done at great expense of time and

money from the surface.

Now, if the Court please, I have gone over this case

quite hurriedly. 1 have not noticed all their assignment-

of error, because I think that they are mainly based upon

the proposition that we have not any contract There are

some matters assigned as error here—for instnneo, the

Court would not allow a certain letter to be used. Tin-
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letter was written in October, 1900 ; after we were stopped

and prevented from carrying out this contract, a letter was

written, and signed by Mr. Kinkead for the Best & Belcher

Company, for the Gould & Curry, and the Occidental

Mines, and by Mr. Gorham for the Chollftr, the Potosi and

the Savage, in which it was proposed to make a new con-

tract. Well now, that letter was a letter writen for the

purpose of tiying to settle this thing without suit. But

your Honors will find in all the correspondence here, and

all that was said and done, that the parties, when they dis-

agreed, tried to arrive at some conclusion that would avoid

a lawsuit, and they could not do it. The claim of the Corn-

stock Tunnel Company would appear to show that they

wanted more compensation. They never raised the ques-

tion at all as to the mode of installing electricity. They

claimed that it would interfere with their business, injure

their men, and all that sort of thing, but they wanted more

money. Instead of getting $16 a day, they wanted $30;

they wanted 100 horse-power of electricity that cost $700:

and they wanted a great many things. That letter" was

written for the purpose of trying to arrange matters with-

out getting into a lawsuit ; and, like all such matters as that,

they were proper attempts to compromise the matter

without going into Court. It was not offered by defendant

in error. No letters were called for except those written

prior to the time that we were prevented from going into

that tunnel. All such efforts are encouraged by courts, but

are not to be brought into a court if objected to.

These matters have been discussed before the Oircuit

Court four different times: First, upon demurrer; next,

upon objections to the testimony ; and next, upon motion
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for an instruction that the jury find for plaintiff in error

,

niid the fourth time, upon motion for a new trial ; and they

have been fully considered by the lower Court ; and I firmly

believe that your Honors will come to no other conclusion

than that reached1 by the Circuit Court when you read

'these contracts, when you consider the subject-matter,

when you consider the things to be done and the situ-

ation of the parties, and all those matters, which are always

to be considered in reference to what was meant to be

contracted for between the parties. And whatever your

Honors may think of the amount of damage, I believe

that you will come to the conclusion that they were within

the evidence, and being within the evidence and being

gapported by competent testimony, this Court will uot

interfere with the action of the jury.




